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McQuillin, Municipal Corporations (1913) 5439; 4 Dillon, op. cit., 2868. The 
court in the instant case might have excused the town from liability on the 
ground that the tort was committed in the exercise of its "governmental" 
function. In a very recent decision it was held that a town was under a duty 
to pay damages in a libel action for tort committed in connection with a 
ministerial duty. Stanley v. Town of Sangerville (1920, Me.) 109 Atl. 189. 
It seems very clear that the acts done in the instant case were "governmental" 
as well as ultra vires, and therefore the town might have been excused from 
liability on either ground. 

Municipal Corporations — Power of a Municipality to act beyond its 
Corporate Boundaries. — A part of the defendant city bordering on the ocean 
was organized into a municipal improvement district, and the city was authorized 
by statute to issue bonds of the district for the purpose of supplying the funds 
with which to construct improvements therein. Some of the improvements, 
which consisted of pleasure piers and rock jetties, were to lie partially within 
the corporate limits and partially on the ocean bed, while others were totally 
outside the city limits. The plaintiff, a resident and taxpayer in the improve- 
ment district, brought this bill to enjoin the issuance and sale of these bonds. 
Held, that the city should be enjoined from issuing bonds for an improvement 
outside its corporate limits. Olney, Lawlor, and Sloane, JJ., dissenting. Mul- 
ville v. City of San Diego (1920, Calif.) 192 Pac. 702. 

A municipal corporation may exercise those powers: (1) which are expressly 
granted, (2) which are necessarily or fairly implied in, or incidental to, the 
powers expressly granted, and (3) which are essential to the declared object 
and purpose of the corporation, not simply convenient, but indispensable. 1 
Dillon, Municipal Corporations (5th. ed. 191 1) 448; City of Independence v. 
Cleveland (1902) 167 Mo. 384, 67 S. W. 216. The general rule is that a city 
cannot purchase and hold real estate beyond its territorial limits unless this 
power is expressly conferred by the legislature. 3 Dillon op. cit., 1566; Common 
Council of the Village of Houghton v. Huron Copper Mining Co. (1885) ST 
Mich. 547, 24 N. W. 820. Nevertheless there are exceptional purposes for 
which a corporation may, without special grant, purchase and hold extra-terri- 
torial lands, such as for a pest-house or for a cemetery. 3 Dillon op. cit., 1567; 
City of Champaign v. Harmon (1881) 98 111. 491. In dealing with this question 
of holding land outside its corporate boundaries some courts have limited the 
doctrine and have held that although a city may not extend its governmental 
authority, yet it may carry on business for a public purpose beyond the city 
limits. Schneider v. Menasha (1903) 118 Wis. 298, 95 N. W. 94. Thus it has 
been held that the power to purchase quarries from which to obtain raw mate- 
rials, outside the city, is necessary and convenient to the fulfilment of the 
municipality's duty to pave the streets. Somerville v. Waltham (1898) 170 
Mass. 160, 48 N. E. 1092; Lester v. Mayor of Jackson (1892) 69 Miss. 887, 
11 So. 114; contra, Donable's Adm'r. v. Town of Harrisonburg (1905) 104 Va. 
533, 52 S. E. 174. The question of the powers of a city to hold extra-territorial 
land has been raised in cases where cities had to seek reservoirs and outlets for 
sewers outside their limits or have attempted to build wharves along river banks. 
In the case of reservoirs and sewer outlets, which are necessary for the public 
health, the courts are practically unanimous in considering the holding of land 
as indispensable to the object of the corporation. McLaughlin v. City of Hope 
(1913) 107 Ark. 442, 155 S. W. 910; Hall v. Mayor of Calhoun (1913) 140 Ga. 
611, 79 S. E. 533. Also a city may have the power as a necessary incident of its 
incorporation to acquire property for wharfing. Hafner v. City of St. Louis 
(1901) 161 Mo. 34, 61 S. W. 632. A recent Alaska case, with facts similar to 
those in the principal case, held that a city had power to build a pier beyond the 
high water mark over an arm of the sea separating two parts of the city. 
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Town of Ketchikan v. Zimmerman (1911) 4 Alaska 336. Constant increase 
in population necessitates the expansion of the city's business powers beyond 
its limits in order to provide for parks and other recreation centers which are 
no longer possible within the city limits. The instant case does not seem to be 
in keeping with the social development of progressive municipalities. 

Partnership — Covenant to Refrain from Business — Abrogation by Part- 
nership Agreement. — The defendant contracted in writing with the plaintiff to 
refrain from writing hail insurance in Childress county. Subsequently, the 
plaintiff and the defendant orally agreed to form a partnership to write hail 
insurance in Childress county. After the conclusion of this partnership, the 
defendant continued to write hail insurance in the county, thus competing with 
the plaintiff. This suit was then instituted by the plaintiff to enjoin him from 
violating the first contract. Held, that the injunction should be denied, because 
the subsequent partnership agreement abrogated the earlier contract. McLeod v. 
Schluter (1920, Tex. Com. App.) 221 S. W. 961. 

There is a square conflict of authority upon the question involved in the 
instant case. Manifestly, refraining from competition in the same line of 
business is not a part of the good will of a partnership. Burdick, Law of 
Partnership (2d ed. 1906) 372. In the instant case the court argued that under 
the first contract it was the defendant's duty not to write hail insurance in 
Childress county; but, conceding that the object was to prevent competition 
between the parties and that no competition resulted from the formation of the 
subsequent partnership, it was the defendant's duty as a partner to write hail 
insurance in that county. Therefore the duty imposed by the subsequent 
partnership agreement was inconsistent with the duty imposed by the restrictive 
covenant and superseded it. N orris v. Howard (1875) 4* Iowa, 508; Menefee v. 
Rankins (1914) 158 Ky. 78, 164 S. W. 365. Other courts argue that the defen- 
dant's duty under the restrictive covenant is not to write hail insurance in 
Childress county in competition with the plaintiff; and that under the partner- 
ship agreement it is the duty of the defendant to write hail insurance in Child- 
ress county, not in competition, but in conjunction with the plaintiff. Therefore 
there is no inconsistency between the two contracts, and the negative covenant 
is not abrogated. Scudder v. Kilfoil (1898) 57 N. J. Eq. 171, 40 Atl. 602; 
Faust v. Rohr (1914) 166 N. C. 187, 81 S. E. 1096. This latter view was 
followed in the instant case in the lower court. Schluter v. McLeod (1917, Tex. 
Civ. App.) 199 S. W. 311. While this decision was here reversed, it seems 
more logical, and more in accord with business custom and the actual intentions 
of the parties. It is submitted that in the development of this new phase of the 
law, the latter view should be adopted. 

Practice— Trials— Disqualification of Judges for Interest in Cause.— The 
defendant was indicted for extortion in his office as district attorney. At the 
inception of the prosecution he filed an affidavit alleging that the indictment 
had been improperly brought about by the trial judge in order to enhance his 
own candidacy in a prospective judgeship contest between the trial judge and 
himself, and that because of the judge's bias and personal interest in the cause 
he could not obtain a fair trial. For these reasons he demanded that the judge 
recuse himself. The trial judge dismissed the complaint as frivolous and held 
the defendant guilty of contempt of court for filing the same. The defendant 
appealed. Under a Louisiana statute a judge may be recused on the grounds 
of being interested in the cause, relationship within the fourth degree, or 
having performed any other judicial act or acts in the cause in court. Held, 
that the judge should recuse himself or appoint another judge to determine 
upon his recusation, since the grounds of the demand were not frivolous and 



